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I. INTRODUCTION 
 

Materials address new court rules, legislation, and appellate court decisions in the 
probate area that have occurred within the last year.   

 
 
II.     COURT RULE AMENDMENTS 
 
 VIDEOCONFERENCING - ADM 2020-08, EFFECTIVE SEPTEMBER 9, 2022 
 

A. The following is a summary of the court rule changes related to the hearing\case 
processing procedures initiated in response to the public health emergency.  These 
modifications have been adopted permanently based on public input and 
discussion by the Justices of the Michigan Supreme Court.  The intent is to move 
virtually all hearings from in person to remote. 
 

B. Fee Waiver:  A litigant must be able to seek a fee waiver via an entirely electronic 
process.  MCR 2.002(L).      

 
Observation: Court already has electronic fee waiver request in place.   



 

 
C. Discovery Subpoena – Non–Party 

 
Clarifies that subpoena may be issued requiring party\witness to appear by 
telephone or videoconferencing technology.  Telephone procedures subject 
provisions of MCR 2.402 (communication equipment); videoconference 
procedures subject to MCR 2.407 (videoconferencing).  MCR 2.305.  

 
D. Videoconferencing 

 
Definition of videoconferencing expanded to include use of remote video 
platform through audio-only option.  MCR 2.407(A)(2). 
 
The following protocols are to be used regarding videoconferencing:  

 
• Courts may require participants to attend court hearings via videoconference.  

MCR 2.407(B)(2).   
 

• Participant can request to be physically present for hearing or required to do 
so if found to be unable to adequately use the technology.  Participant and 
their attorney must personally appear; other participants allowed to use 
videoconferencing.  MCR 2.407(B)(4). 

 
Observation: Highly unlikely that participant would ask to appear in person. 

 
• Judge has ability to require in-person hearing, even if presumptively subject to 

videoconferencing, if determined not suitable to videoconferencing by 
considering factors listed in MCR 2.407(C).  Where presumption of use of 
videoconferencing, court must state decision\reasoning for requiring in-person 
hearing in writing or on record.  MCR 2.407(B)(5).   
 

• Provide reasonable notice of time\mode of proceeding, including reasonable 
notice of way(s) to access via videoconferencing.  MCR 2.407(B)(6). 
 
Observation: Court already provides instructions as part of its notice of 
hearing materials.   

 
• Confidential communication between party and their attorney must be 

allowed.  MCR 2.407(B)(7). 
 
Observation: Court already provides this option via ZOOM breakout rooms.   
 

• Hearing must be rescheduled if videoconferencing technical failure. MCR 
2.407(B)(8). 
 



 

• Videoconferencing hearings (unless not required by law to be recorded) must 
be recorded verbatim.  MCR 2.407(B)(9). 
 
Observation: Court already does this. 
 

• Provide public access either during the proceeding or immediately after via 
access to a video recording of the proceeding unless the proceeding is closed or 
access otherwise limited by statute or rule. MCR 2.407(B)(10). 

Observation: Court provides public access to all ZOOM hearings; access 
information on website.   
 

E. Videoconferencing Utilization Criteria 

Some adjustments have been made to the criteria for determining use of 
videoconferencing in a particular case: 
 
• Capability of parties to participate via videoconference. 

 
• Whether specific articulable prejudice would result. 

 
• Potential to increase access to courts by allowing appearance via 

videoconference.  
 

• Whether court has reason to believe use of videoconferencing would 
undermine the integrity, fairness, or effectiveness of proceeding or that 
participants could not maintain dignity, solemnity, and decorum of court.   
 

• Whether court can sufficiently control participants at remote location.   
 

MCR 2.407(C)(1)-(7). 
 
Note: Courts may collect contact information, including cell phone 
number(s) and email address(es) from any party\witness to a case to facilitate 
scheduling\participation in remote hearings or to facilitate case processing.  
Information can be collected using SCAO approved form, which will be 
confidential.  Attorney email address for an attorney must be same as the one 
on file with the State Bar of Michigan.  MCR 2.407(D)(2).   

 
F. Videoconferencing in Civil Cases 

 
Note: This new rule (MCR 2.408) is applicable to Circuit and District Court, not 
Probate Court. 
 
Use of videoconferencing prohibited in bench\jury trials or any civil proceeding 
where witness testimony\presentation of evidence may occur.   



 

 
Large list of items where videoconferencing presumed, including pretrials, 
scheduling conferences, and summary disposition motions.   

 
G. Videoconferencing in Probate Cases 

 
Use of videoconferencing presumed in all uncontested matters in guardianship, 
conservatorship, protected individual, and decedent estates.  MCR 5.140(C).   
 
Observation: Shifts presumption to use of videoconferencing.  Almost all these 
types of cases are uncontested or are not known to be contested before the 
hearing.  Contested cases will still be held via videoconferencing unless requested 
by party or directed to be in person by the Judge per MCR 2.407(B)(5). 
 

 
III.    NEW LEGISLATION 
 

A. PUBLICATION – NOTICE  
2022 PA 74, EFFECTIVE MAY 12, 2022 

  
Amends the definition of “newspaper” for notice publication purposes to 
conform to the new definition created in 2022 PA 76, infra, with the required 
area being the county where the court is located, unless a different required 
area designated.  MCL 600.1461.   

 
B. PUBLICATION – NOTICE – ON-LINE AND PRINT 

2022 PA 76, EFFECTIVE MAY 12, 2022 
 

All newspapers which publish legal notices must do the following at no 
additional cost: 
 
- Within 72 hours of receipt of publication request, provide permanent 

access to notice on newspaper’s website.   
 

- Place notice on central repository of newspaper notices to be permanently 
maintained.  Access must be provided via browsers and mobile platforms 
(i.e., smartphones and tablets); method to alert public to notices published 
via text message, email, or both.   

 
MCL 691.1051(2).   
 

C. FUNERAL\BURIAL ARRANGEMENTS  
2022 PA 157, EFFECTIVE JULY 19, 2022 

 
- Extends period from 48 to 72 hours after death for persons with priority to 

exercise their right to make funeral\burial arrangements before person 
with lower priority may intervene to make decision.  MCL 700.3206(4).   
 



 

- Requires medical examiner\Department of Corrections to wait 14 days 
after death before intervening to make funeral\burial arrangements.  MCL 
700.3206(9).   

 
- Specifies that good faith attempt to locate person with priority to make 

arrangements sufficient if made by family member, personal 
representative, nominated personal representative, or health 
facility\veteran’s facility providing treatment immediately before death. 
MCL 700.3206(10).   

  
 
IV.    CASE LAW 

 
A. MINOR GUARDIANSHIP – BASIS FOR APPOINTMENT – PARENTAL PERMISSION 

OF TEMPORARY STAY 
   In re Orta Guardianship, 508 Mich 913; 962 NW 2d 844 (2021)  

 
1. The decision by the Michigan Supreme Court to decline to grant application 

for leave to appeal brought a successful conclusion to a five year effort for a 
mother to regain custody of her children and terminate their minor 
guardianships.   
 

2. In Orta, the mother of the children arranged for them to temporarily stay with 
their grandmother.  The Probate Court erroneously ruled that the criteria for 
establishing a minor guardianship under MCL 700.5294(2)(b) had been meet 
– i.e., a guardian may be appointed if  

 
(b) The parent or parents permit the minor to reside with another person 
and do not provide the other person with legal authority for the minor's 
care and maintenance, and the minor is not residing with his or her parent 
or parents when the petition is filed. (emphasis added)  
 

Use of the term “reside” means only when the stay is intended to be 
permanent can this provision be utilized to appoint a guardian, not when the 
child is temporarily staying with another.  The guardianship was vacated by 
the Court of Appeals in 2020 and leave to appeal denied in 2021.    

 
3. This case serves as a reminder that the circumstances and intent with which a 

minor is left by their parent with another must be closely examined to 
determine whether the criteria under MCL 700.5204(b)(2) have been satisfied 
to permit the establishment of a minor guardianship.    
 

 
B. DECEDENT ESTATE – NON-DOMICILIARY DECEDENT – NO DOMICILIARY 

ESTATE 
In re Huntington Estate, - Mich App - ; - NW 2d - (2021), #354,006, rel’d 
9\16\21  
 



 

1. This unanimous ruling by the Court of Appeals reversed a decision by the 
Oakland County Probate Court and remanded the case for further 
proceedings so the Michigan intestate share of the decedent’s surviving 
spouse may be determined where no estate is being administered in the 
decedent’s state of domicile.  
 

2. Huntington involved a decedent who was domiciled in California.  He 
owned a condominium (and perhaps other assets) in Michigan.  The 
decedent was survived by his spouse and two children from a prior 
marriage.  The spouse sought distribution of the Michigan condominium as 
her intestate share.  Although one of the sons promised to open a California 
estate, no evidence was presented that this occurred, and the nature and 
value of the decedent’s California assets were unclear.   Following a 
contentious hearing, the Probate Court ruled that 1) the surviving spouse 
was not entitled to exemptions, allowances, or intestate share under 
Michigan law and 2) the Michigan personal representative could only 
marshal assets and send them to the personal estate of the California estate.  
The surviving spouse appealed.        

 
3. The Court of Appeals declared the issue to be whether the Michigan Probate 

Court possessed the authority to administer the portions of the decedent’s 
estate located in Michigan.  The Probate Court erred in determining that 
MCL 700.3919(1) applied.  This section states: 

 
If there is a personal representative of the decedent's domicile willing to 
receive it, a nonresident decedent's estate being administered by a personal 
representative appointed in this state shall be distributed to the domiciliary 
personal representative for the benefit of the decedent's successors unless 
any of the following apply: 
(a) By virtue of the decedent's will, if any, and applicable choice of law 
rules, the successors are identified under the law of this state without 
reference to the law of the decedent's domicile. 
(b) After reasonable inquiry, this state's personal representative is unaware 
of the existence or identity of a domiciliary personal representative. 
(c) The court orders otherwise in a proceeding for a closing order under 
section 3952 or incident to the closing of a supervised administration. 
(emphasis added) 

 
Since no evidence was ever presented that a California estate was opened, it 
was incorrect to rule that the decedent’s Michigan assets were to be 
transferred to the personal representative of an as yet nonexistent estate.  
MCL 700.3919(2) was also incorrectly interpreted by the Probate Court 
when they determined that the surviving spouse could not take her intestate 
share from the Michigan estate.  This provision states: “(2) If subsection (1) 
is not applicable to an estate, distribution of the decedent's estate shall be 
made in accordance with the other provisions of this article.”  This statute is 
found in Article III in EPIC, and the intestate provisions and election against 
a will statute are found in Article II.   
 



 

In overturning the Probate Court, the appellate panel noted that Article III 
clearly invokes definitions and substantive provisions outside of this 
subsection’s terms.  MCL 700.3101 provides that in the absence of 
testamentary disposition, the decedent’s property devolves to his heirs.  Heir 
is defined in Article I, and intestate succession statutes are in Article II.  
Further, although some conflict exists between Sec. 3101 and MCL 
700.2202 (election against will), the surviving spouse is not seeking her 
elective share but merely the intestate share.  As a result, she is entitled to 
receive her intestate share from the Michigan estate, based on the value of 
both Michigan and California assets.  The personal representative of the 
Michigan estate has the duty to determine the type and value of the 
California assets so the spousal intestate share can be calculated.   
 

4. Huntington provides guidance regarding the circumstances in which a 
surviving spouse may receive their intestate share from a non-domiciliary 
decedent who may or may not have probate assets in their state of residence.      
 

5. Application for leave to appeal was not filed.        
 
 

C. CONTESTED PROBATE PROCEEDINGS – ALLEGED DEFAMATORY STATEMENT – 
POTENTIAL CAUSE OF ACTION 
Forton v St. Clair County Public Guardian, - Mich App - ; - NW 2d - (2021), 
#354,825, rel’d. 9\23\21 

 
1. This 3-0 ruling by the Court of Appeals affirmed the St. Clair County 

Probate Court’s granting of summary disposition and finding that potentially 
defamatory statements made in connection with a contested probate court 
proceeding were barred by quasi-judicial immunity.   
 

2. The Probate Court appointed a Lynne Forton as guardian for the ward, who 
was living in a trailer on property owned by Lynne and her husband 
Leonard.  The ward suffered from mental illness and chronic intoxication.  
The Court ordered the ward into a substance abuse treatment facility.  An 
employee of the facility contacted a mental health employee.  He indicated 
the ward stated she performed sex for Leonard for money and that she went 
to his home every day, consumed alcohol there, and brought alcohol back to 
the treatment facility.  The mental health employee filed an APS report and 
petitioned for the removal of Lynne as guardian, who was replaced with a 
public guardian; no contact was permitted between the ward, Lynne, and 
Leonard unless the guardian was present.   

 
Leonard sued the mental health agency, its worker, and the public guardian 
alleging intentional infliction of emotional distress, malicious prosecution, 
abuse of process, negligent infliction of emotional distress, concert of 
action, and conspiracy.  The Circuit Court granted summary disposition 
under MCR 2.116(C)(7) – immunity granted by law.  Leonard appealed. 
 



 

3. The Appeals Court affirmed the decision, ruling that the case was controlled 
by Michigan’s law of quasi-judicial immunity, which are enjoyed by 
witnesses who testify during the course of judicial proceedings.  Statements 
made during judicial proceedings are absolutely privileged if they are 
relevant, material, or pertinent to the issue being tried.  Immunity attached to 
these statements because Leonard’s claims related to either the defendants’ 
statements in the guardianship proceeding or the defendants’ actions to 
protect the ward while acting as an arm of the court.   
 

4. This case reiterates the long standing tenet under Michigan jurisprudence 
regarding immunity for testimony offered in court proceedings.  However, if 
they had not been relevant, material, or pertinent to the issue being tried they 
could have been actionable.   

 
5. Application for leave to appeal has been filed and is still pending.  
 
 

D. CONTINGENT CLAIM – POST DEATH - PRESENTATION 
In re Carlsen Estate, - Mich App - ; - NW 2d - (2021), #352,026, rel’d 
12\16\21  

 
1. In this case, the Appeals Court affirmed a decision of the Van Buren Probate 

Court that a contingent claim against an estate arising after the decedent’s 
death had been timely presented.  
 

2. The personal representative of the estate in Carlsen filed a medical 
malpractice action against a hospital.  A jury returned a verdict of no cause 
of action.  Two weeks later, the hospital moved to tax costs and filed notice 
of a contingent claim against the estate in Probate Court (the contingency 
was whether the Circuit Court would tax costs).  The Circuit Court 
subsequently granted the motion to tax fees and costs of over $166,000; the 
hospital then filed a non-contingent claim against the estate.  The estate 
moved to strike the claim as untimely, arguing that it arose when the 
hospital answered the medical malpractice complaint.  The hospital asserted 
that the claim did not arise until the jury return its no cause of action verdict 
and was therefore timely.  The Probate Court ruled for the hospital, and the 
estate appealed.   

 
3. The Court of Appeals noted that the key issue was when did the claim arise, 

and cited MCL 700.3803(2), which provides:    
 

A claim against a decedent's estate that arises at or after the decedent's 
death, including a claim of this state or a subdivision of this state, whether 
due or to become due, absolute or contingent, liquidated or unliquidated, 
or based on contract, tort, or another legal basis, is barred against the 
estate, the personal representative, and the decedent's heirs and devisees, 
unless presented within 1 of the following time limits: 
(a) For a claim based on a contract with the personal representative, within 
4 months after performance by the personal representative is due. 



 

(b) For a claim to which subdivision (a) does not apply, within 4 months 
after the claim arises or the time specified in subsection (1)(a), whichever 
is later. (emphasis added)  

 
The Court of Appeals affirmed the Probate Court and ruled that the claim 
arose when the jury returned its verdict for the hospital and against the 
estate.  The jury’s verdict provided the factual basis for the prevailing party 
costs claim, not the hospital’s answer to the complaint.   

 
4. This ruling provides clarification regarding when a post death contingent 

claim arises and for determining whether it is timely submitted or not.   
 

5. Application for leave to appeal has been filed and is still pending.   
 
 

E. TRUSTS – DIVORCE – FORMER STEPDAUGHTER 
In re Grablick Trust, - Mich App - ; - NW 2d - (2021), #353,955, rel’d 
12\16\21 

 
1. This 3-0 decision by the Court of Appeals affirmed a decision of the Genesee 

County Probate Court that the decedent’s stepchild’s designation as a 
beneficiary under his trust was revoked pursuant to EPIC upon the divorce of 
her mother and the decedent settlor.   
 

2. In Grablick, the decedent and Sally Banaszak married; her daughter Katelyn 
became his stepdaughter.  The decedent and Sally executed a joint trust, 
funded entirely with his assets, that provided at the death of the first spouse 
the surviving spouse was entitled to all principal and income.  Upon the 
second spouse’s death, the stepdaughter (if living) was entitled to all principal 
and income.  The alternative beneficiaries were the decedent’s mother and 
sister, along with Sally’s relatives.  The decedent also executed a pourover 
will.  The decedent and Sally divorced on April 3, 2019; he died on July 2, 
2019.      

 
The stepdaughter initiated litigation to obtain the trust’s assets.  The 
decedent’s mother and sister were granted summary disposition on the 
grounds that the stepdaughter had no interest in the estate or trust due to the 
divorce per MCL 700.2807.  The stepdaughter appealed.   
 

3. On appeal, the stepdaughter acknowledged she was not a beneficiary due to 
the divorce, but argued that her bequest was not void since the decedent 
continued to treat her as his child, and relied on MCL 700.2806, which 
provides in pertinent part:  

 
As used in this section and sections 2807 to 2809: 

  
(e) “Relative of the divorced individual's former spouse” means an 
individual who is related to the divorced individual's former spouse by 
blood, adoption, or affinity and who, after the divorce or annulment, is not 



 

related to the divorced individual by blood, adoption, or affinity.  
(emphasis added) 

 
The stepdaughter contended that use of the term “affinity” indicated an intent by 
the legislature that she would be continued to be treated as related to the 
decedent after the divorce even though he never adopted her.    
 
The Court of Appeals rejected this argument.  They noted MCL 700.2807, 
which stated in relevant portion:  
 

(1) Except as provided by the express terms of a governing instrument, 
court order, or contract relating to the division of the marital estate made 
between the divorced individuals before or after the marriage, divorce, or 
annulment, the divorce or annulment of a marriage does all of the 
following: 
(a) Revokes all of the following that are revocable: 
(i) A disposition or appointment of property made by a divorced 
individual to his or her former spouse in a governing instrument and a 
disposition or appointment created by law or in a governing instrument to 
a relative of the divorced individual's former spouse. 
(ii) A provision in a governing instrument conferring a general or 
nongeneral power of appointment on the divorced individual's former 
spouse or on a relative of the divorced individual's former spouse. 
(iii) A nomination in a governing instrument, nominating a divorced 
individual's former spouse or a relative of the divorced individual's former 
spouse to serve in a fiduciary or representative capacity, including, but not 
limited to, a personal representative, executor, funeral 
representative, trustee, conservator, agent, or guardian. 
(b) Severs the interests of the former spouses in property held by them at 
the time of the divorce or annulment as joint tenants with the right of 
survivorship, transforming the interests of the former spouses into 
tenancies in common. 

  (c) Bars the former spouse from exercising a power under section 3206(1).  
(2) A severance under subsection (1)(b) does not affect a third-party 
interest in property acquired for value and in good faith reliance on an 
apparent title by survivorship in the survivor of the former spouses unless 
a writing declaring the severance has been noted, registered, filed, or 
recorded in records appropriate to the kind and location of the property 
that are relied on, in the ordinary course of transactions involving that type 
of property, as evidence of ownership. 
(3) Each provision of a governing instrument is given effect as if the 
former spouse and relatives of the former spouse disclaimed all provisions 
revoked by this section or, for a revoked nomination in a fiduciary or 
representative capacity, as if the former spouse and relatives of the former 
spouse died immediately before the divorce or annulment.  (emphasis 
added)   

 
The forgoing provision voided the bequest to the stepdaughter, since the 
governing instrument (the trust) did not expressly state she was to remain a 



 

beneficiary even in the event that a divorce occurred.  The appellate panel also 
rejected the stepdaughter’s affinity argument, determining that affinity 
constitutes a family relationship to the relatives of the spouse which arises 
from marriage.  

 
4. This well reasoned decision reiterates the plain language of MCL 700.2807 

and the effect of divorce on governing instruments.  To avoid the outcome of 
this case the settlor can draft language providing that benefits under the 
instrument can continue to stepchildren or other relatives of their spouse even 
if divorce occurs.   
 

5. Application for leave to appeal has been filed and is still pending.   
 
 

F. INTESTATE SUCCESSION – PARENT\CHILD RELATIONSHIP – GENETIC TESTING – 
CHILD  
In re Seybert Estate, - Mich App - ; - NW 2d - (2022), #355,647, rel’d 1\20\22 

 
1. This unanimous ruling by the Court of Appeals reversed the decision of the 

Kalamazoo County Probate Court and held that an alleged child of the 
decedent could not force his purported sibling to undergo genetic testing to 
establish his paternity for intestate succession purposes.   
 

2. The decedent in Seybert died in 2019 and his body was cremated.  The 
decedent’s daughter was appointed personal representative.  An individual 
petitioned the court for a determination that the decedent was his father and 
offered genetic testing from the decedents mother and brother, which was 
inconclusive.  The alleged son requested and obtained an order that the 
daughter submit to testing, as there was no remaining genetic material from 
the decedent.  The daughter appealed.   

 
3. The Court of Appeals noted that MCL 700.2114 provides several methods to 

establish a parent\child relationship for intestate succession, including using 
the standards and procedures established under the Paternity Act.  MCL 
700.2114(1)(b)(v).  However, this Act only authorizes a court to order genetic 
testing for the mother, child, and alleged father.  As a result, the Probate Court 
lacked the authority to order the decedent’s child to undergo testing.  The 
appellate panel also rejected the alleged son’s argument that the daughter 
could be compelled to undergo testing pursuant to MCR 2.311 (Physical and 
Mental Examination of Persons).  This was superseded by the more specific 
language of MCL 700.2114 and even if applicable it only permits 
examination of an individual where the mental or physical condition of a party 
is in controversy, which is not the case regarding the decedent’s daughter.  

 
4. This ruling provides useful guidance on the limits of the utilization of genetic 

testing in the determination of heirs in probate proceedings.  
 
5. Application for leave to appeal was not filed. 

 



 

 
G. MENTAL HEALTH PROCEEDINGS – EFFECTIVE ASSISTANCE OF COUNSEL 

  In re Londowski, - Mich App - ; - NW 2d - (2022), #355,635, rel’d. 2\17\22 
 

1. In an issue of first impression emanating from the Berrien County Probate 
Court, the Court of Appeals determined that the subject of an involuntary 
mental health treatment petition has the right to effective assistance of 
counsel.  
 

2. A petition for involuntary mental health treatment was filed by grandmother 
of the decedent.  The grandson (Londowski) opposed the petition and was 
represented by appointed counsel.  Londowski appealed, arguing that he was 
denied effective assistance of counsel.  He alleged that his lawyer failed 
interview him before the hearing, did not cross examine the doctor, failed to 
call his grandmother as a witness, impeached friendly witnesses, and did not 
advocate for his position.   

 
3. The appellate panel observed that the subject of an involuntary mental health 

treatment petition clearly has the right to counsel under the Mental Health 
Code.  The issue is whether, like criminal defendants, the subject of a petition 
has the right to effective assistance of counsel.  The Appeals Court determined 
that right to effective assistance exists for the subject of a mental health 
petition.  However, the record in the instant case was inadequate to evaluate 
the attorney’s effectiveness so the proceeding was remanded for an 
evidentiary hearing.     

 
The court indicated that the benchmark for judging any claim of 
ineffectiveness is whether the counsel’s conduct so undermined the proper 
functioning of the process that it cannot be relied upon to produce a just result.  
Two requirements must be met.  First, it must be demonstrated that the 
lawyer’s performance was deficient under an objective standard of 
reasonableness.  Second, prejudice must be shown by the client via a 
demonstration that the errors of counsel were so serious as to deprive them of 
a fair hearing whose result is reliable.   

 
4. This is a new basis for challenging the outcome of a petition for involuntary 

mental health treatment.  Query how often this will arise, as most mental 
health orders are for only 180 days of treatment.  Also, many judges will ask 
additional questions of they are not satisfied that the attorney has made the 
appropriate and necessary inquiries.   
 

5. Application for leave to appeal was not filed.   
 
 

H. PENDING DIVORCE – WILLFUL ABANDONMENT – SURVIVING SPOUSE 
   In re Von Greiff Estate, - Mich - ; - NW 2d - (2022), #161,535, rel’d 6\10\22  
 
1. In this case, the Michigan Supreme Court ruled 5-2 to affirm the Court of 

Appeals decision in this matter on different grounds, finding that the appellant 



 

(the decedent’s daughter) failed to sustain her burden to show her stepmother 
was willfully absent from her father prior to his death under MCL 
700.2801(2)(e)(i), due to the fact that the stepmother was pursuing entry of a 
divorce judgment via communication with the decedent through her attorney.   
 

2. In Von Grieff, the decedent’s daughter petitioned the Marquette County 
Probate Court seeking a determination under MCL 700.2801(2)(e)(i) that her 
stepmother was not her father’s surviving spouse at the time of his death.  Her 
stepmother had filed for divorce from the decedent, but he died before the 
judgement of divorce was entered by the Court.  The daughter asserted her 
stepmother was willfully absent from the decedent for more than a year before 
his death; as a result, she was unable to inherit from his estate as a surviving 
spouse under EPIC.  The Probate Court, relying on In re Erwin, 503 Mich 1; 
921 NW 2d 308 (2018), ruled that the petitioner’s stepmother had been 
intentionally physically and emotionally absent from the decedent for over a 
year before his death and therefore was not a surviving spouse under MCL 
700.2801(2)(e)(i).  The stepmother appealed.  The Court of Appeals reversed 
the trial court, finding that the petitioner’s stepmother was not “willfully absent” 
per MCL 700.2801(2)(e)(i) since she merely exercised her legal right to obtain 
a divorce and enforce her rights related to the divorce during the year preceding 
his death.  In re Von Greiff Estate, 332 Mich App 251; 956 NW 2d 524 
(2020).   
 

3. The Supreme Court affirmed the decision but on a different basis.  They held 
that when a party files a divorce action and the other spouse dies before the 
divorce is final, a rebuttable presumption arises that the surviving spouse is not 
willfully absent per MCL 700.2801(2)(e)(i).  The challenging party has the 
burden, under the totality of the circumstances, to rebut this presumption by 
showing that the pre-death communications by the surviving spouse were 
inconsistent with a recognition of the continued existence of a legal marriage.  
The majority further held that if there were direct or indirect spousal 
communications during the divorce proceedings consistent with and made in 
connection with the legal termination of the marriage, the surviving spouse 
would not be considered willfully absent and therefore be entitled under EPIC 
to the benefits of a surviving spouse.  Since the decedent’s spouse was pursuing 
the entry of a divorce judgment through indirect communications with the 
decedent via her attorney, the decedent’s daughter had not sustained her burden 
to show her stepmother was willfully absent.    

 
4. Justices Zahra and Viviano dissented, arguing that the majority unjustifiably 

altered the Erwin test and created a per se rule with no connection to the statute.  
The decision creates a test in search of an outcome, converting the prior totality 
of the circumstances test into a single factor test to determine willful absence.  
As long as any attorney communications occurred during the pending divorce, 
the divorcing spouse can never be considered willfully absent.  If willful 
absence occurs for more than a year before death, the absent spouse will lose 
their rights to the estate proceeds.  While their analysis may create an 
inequitable result, the proper venue for fashioning a remedy is the Legislature, 
not the Court.    



 

 
In a separate dissent, Justice Viviano offered some additional observations.  
While conceding he vigorously disagreed with the Erwin majority, the 
emotional absence requirement had majority support and should be binding.  
The effect of the decision in the case at bar is to overrule the Erwin emotional 
absence holding, at least in the context of a pending divorce action.  The ruling 
has the effect of adding an additional flawed interpretation of MCL 
700.2801(2)(e); it would have been far better to simply retain the single flawed 
interpretation of Erwin.   

 
5. Query what the long term effects of this decision will be in future cases.  

Amicus briefs arguing different positions were submitted by the Probate and 
Estate Planning Section and the Family Law Section.     
 
 

I. SPECIAL NEEDS TRUST - TERMINATION 
In re Moss Special Needs Trust, - Mich App - ; - NW 2d - (2022), #357,836, 
rel’d. 7\14\22 

 
1. This unanimous Court of Appeals decision affirmed the Eaton County Probate 

Court’s termination of a special needs trust.  
 

2. In Moss, an individual suffered at traumatic brain injury at age 16.  A 
discretionary special needs trust was established and the beneficiary’s mother 
installed as trustee.  Over the next 10 years, the beneficiary recovered, 
completed high school and college, obtained employment, married, and 
managed her financial affairs.  She filed a petition to terminate the trust, 
which was granted by the probate court.  The trustee appealed.  

 
3. The trustee argued that the probate court did not have the authority to 

terminate the trust under MCL 700.7412, and cited the intent stated in section 
1.2 of the trust that “The property of this trust is available to supplement the 
quality of life of TALONDA MOSS while she is alive.”  The appellate panel 
rejected this contention, noting that the trust was created under the assumption 
that the beneficiary would remain disabled for the rest of her life.  However, 
the probate court determined she had recovered to such an extent that the 
beneficiary was no longer disabled when she petitioned for termination.     

 
In the case at bar, the facts provided circumstances unanticipated by the settlor 
per MCL 700.7412(2) which empowered termination.  The trust’s termination 
furthers the settlor’s stated purpose of supplementing the beneficiary’s quality 
of life by allowing her to become self sufficient and truly stable.  Since she is 
no longer disabled, the foundational purpose of the trust is no longer 
applicable.    

 
4. This well reasoned decision involving a unique set of facts provides useful 

guidance in the area of trust termination and is a victory for common sense.   
 

5. Application for leave to appeal has not yet been filed. 



 

 
 

J. DECEDENT ESTATE – INSURANCE – BENEFICIARY DESIGNATION CHANGE 
Security Mutual Life Insurance Company of New York v Amira-Bell, - 
Mich App - ; - NW 2d - (2022), #357,105, rel’d. 7\21\22 
 
1. In this probate dispute involving insurance benefits, the Court of Appeals 

reversed a decision of the Wayne County Probate Court and determined that 
the decedent did not validly change the beneficiary designations on her 
policies and therefore the proceeds would be paid to the original 
beneficiaries.   
 

2. The decedent named five beneficiaries to his insurance policies on 
December 9, 2018.  The insurance company sent five letters to the decedent 
on December 20, 2018, indicating the beneficiary designations had been 
accepted.  On January 31, 2019, the decent completed five beneficiary 
change designations – one for each policy.  He requested that his estate be 
named as sole beneficiary, but also listed Michigan Guardianship Services 
as a beneficiary (both as a business and trust) and indicated 100% of the 
benefits were to be received by Michigan Guardianship Services in each 
separate capacity.   

 
On February 7, 2019, the insurance company sent the decedent five letters 
(to his guardian’s address) indicating that the beneficiary change 
designations could not be processed because the percentages did not equal 
100%.  They requested he submit new forms properly allocating the benefits 
and advised him that the original beneficiaries remained on the policies.  
The decedent died on November 6, 2019, without having completed new 
beneficiary change forms.  The insurance company and the personal 
representative requested the Probate Court to determine the proper 
beneficiaries. The Court found the beneficiary change designations were 
improperly denied by the insurance company since the decedent clearly 
intended to name his estate as sole beneficiary and he substantially complied 
with the beneficiary change provisions; they ordered the proceeds paid to 
the estate.  The prior beneficiaries appealed.   
 

3. The Court of Appeals noted that Michigan jurisprudence has long held that 
substantial compliance with change of beneficiary requirements is sufficient 
to effect substitution.  Based on their review of case law, this did not occur.    
The Appellate Panel noted that when an insured has done all they can to 
change a beneficiary, the original beneficiary loses all policy rights.  Home-
Owners Insurance Company v Andriacchi, 2019 Mich App 52, 62; 903 
NW 2d 197 (2017).  Two unreported decisions were also found persuasive.  
In American Equity Investment Life Ins. Co. v Bitto (#332,203, rel’d. 
9\28\17) substantial compliance did not occur because the beneficiary 
change protocol required the insurer to receive the form for the change to be 
effective.  Substantial compliance occurred in In re Estate of Pellegrini 
(#332,285, rel’d. 6\15\17), since the policy only required a signed written 



 

request to modify the beneficiary; it was not relevant that the insured failed 
to fill out the form accurately and completely.   

 
In the case at bar, the policies expressly required the insurance company to 
approve the decedent’s beneficiary designations.  While he clearly intended 
to make changes, this did not constitute substantial compliance.  The 
decedent incorrectly completed the forms, was timely informed of the 
beneficiary designation denial, requested he recomplete an accurate form, 
and explained that the original beneficiaries would remain until they could 
approve appropriate beneficiary designations at the decedent’s request.  No 
new beneficiary designation forms were submitted before the decedent’s 
death nine months later.  Since he could have done more to change the 
beneficiaries but did not, his attempted modifications were ineffective since 
he did not substantially comply with the policies’ provisions.  
 

4. This decision reiterates that substantial compliance for insurance beneficiary 
changes are extremely fact specific, depending on the insured’s actions and 
the requirements of the insurance company. 

 
5. Application for leave to appeal has not yet been filed. 
 
 

L. MENTAL HEALTH PROCEEDINGS – DEFICIENT PETITION – SUBJECT MATTER 
JURISDICTION 
In re Eddins, - Mich App - ; - NW 2d - (2022), #360,060, rel’d. 8\11\22 
 
1. The appeals court affirmed a decision by the Washtenaw County Probate 

Court granting a petition for continuing involuntary mental health treatment, 
ruling that its failure to strictly comply with the statutory requirements did 
not deprive the probate court of subject matter jurisdiction, and no error 
occurred in denying the patient’s motion for summary disposition and 
granting petitioner’s motion to amend their pleading.   
 

2. In Eddins, the attorney for the subject of a mental health petition made an 
oral motion at the hearing to dismiss the petition under MCR 2.116(C)(4), 
alleging that because the petition did not meet all the requirements under the 
Mental Health Code the probate court lacked jurisdiction.  During the 
hearing, the petitioner asked and was allowed to amend the petition.  At its 
conclusion, the respondent’s summary disposition motion was denied, along 
with another oral motion under MCR 2.116(C)(4), and a continuing order 
for mental health treatment was entered.  The respondent appealed.   

 
3. The Court of Appeals initially noted that the petition failed to completely 

comply with MCL 330.1473 in that it did not contain any information 
regarding the respondent’s current condition.  However, they rejected the 
respondent’s reliance on an 1886 Michigan Supreme Court case, noting that 
it was enacted and interpreted a statute prior Michigan’s adoption of the 
1963 Constitution and the Mental Health Code.  Probate court has exclusive 
legal and equitable jurisdiction over mental health proceedings, they have 



 

subject matter jurisdiction over the claim, and denial of the MCR 
2.116(C)(4) summary disposition motion was appropriate.  Also, denying 
the MCR 2.116(C)(8) motion was affirmed, as the claim was not so 
unenforceable that no factual development could possibly justify recovery.  
Based on the testimony presented, amendment of the petition was clearly 
justified.   

 
4. One judge dissented, indicating that strict compliance with a jurisdictional 

statute is necessary for the probate court to have jurisdiction.  As a result, 
the petition was fatally defective and the case should be remanded so an 
amended petition could be filed.  

 
5. This case offers an interesting analysis of subject matter jurisdiction and 

also reaches a common sense solution within the bounds of the law.   
 

6. Application for leave to appeal has not yet been filed.   
 
 

V. CONCLUSION  
 

Knowledge of the preceding court rule, statutory changes and new case law will 
enhance your skills as a probate practitioner.  

 
 
          Rev. 8\22 


